Conditions for the tender and procurement
procedures for the purchase of fuel gas
by GRTgaz Deutschland GmbH
("Conditions of Tender")

As of 1 August 2015
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GRTgaz Deutschland GmbH ("GRTgaz Deutschland ") is a transmission system operator in
the market area of NetConnect Germany ("NCG"). The network connects the Czech
Republic, Germany, Austria and France.
For the purchase of fuel gas which is needed for the operation of the compressor stations of
the MEGAL pipeline system, GRTgaz Deutschland is holding a tender, from 17.08.2015 to
02.09.2015 under these conditions for the tender and procurement procedures ("Conditions
of Tender") on a non-discriminatory, transparent and market-oriented basis.
The following tender conditions of GRTgaz Deutschland describe the process of the
tendering and contracting procedures and establish the rules to be followed by all involved in
the implementation of the procedure as binding. The tender documents consist of the
Conditions of Tender of GRTgaz Deutschland, and their annexes:
o

Annex 1: Bid Form

o

Annex 2: Bidder Guarantee

o

Annex 3: Contract for the supply of fuel gas (including annexes)

We are inviting you to make one or more binding bid(s) by sending the tender form by
02.09.2015, 11:00 CET. The bid(s) must consist of the completed and signed tender
documents and all documents to be submitted.
For questions regarding our tender procedure, please contact Mrs. Maryline Ehlermann at
the following address:
Maryline Ehlermann
Head of Key Account Management
GRTgaz Deutschland GmbH
Zimmerstraße 56 - 10117 Berlin
Tel. 49 (0) 30 19 726 19 04 04-932
Fax 49 (0) 30 19 726 19 04 04-999
maryline.ehlermann@grtgaz-deutschland.de
www.grtgaz-deutschland.de
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§ 1
1.1

General information on tendering and procurement procedures

GRTgaz Deutschland is conducting this tendering process to procure the fuel gas
for the operation of the MEGAL pipeline system in the NCG market area.

1.2

The tender is for two contract types (see paragraphs 2.2 and 2.3).

1.3

Interested bidders may submit their bids in accordance with these Conditions of
Tender.

1.4

The procedure will be carried out in English and German, with the German version
of the Conditions of Tender prevailing in the event of uncertainty.

1.5

The bidder is responsible for the accuracy and completeness of all information,
documents and evidence. Documents and/or evidence whose original language is not
English or German must be submitted to GRTgaz Deutschland translated into
German or English. The costs and the translation risk must be borne by the bidder.

§ 2
2.1.

Subject of the call for tender

The subject of the tender and procurement procedures is the provision of gas by the
bidder at the agreed delivery point (see paragraph 2.5). The advertised products
(Tranche A and Tranche B) are specified as follows:

2.2.

Tranche A
For the period 01.01.2016, 6:00 CET to 01.01.2017, 6:00 CET, GRTgaz
Deutschland is tendering two lots, each of which has the following specifications:
o

Minimum monthly amount: the minimum monthly total amount to be supplied
to GRTgaz Deutschland will not be less than 3 GWh for the entire delivery
period.

o

Maximum monthly volume: The maximum monthly total amount to be supplied
to GRTgaz Deutschland will not exceed 20 GWh for the entire delivery period.

o

Maximum hourly Quantity: The maximum hourly amount to be supplied to
GRTgaz Deutschland will not exceed 60,000 kWh/h for the entire delivery
period.
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o

For further details, please refer to the contract for the supply of fuel gas, which
is attached as Annex 3.

2.3.

Tranche B
For the period 01.01.2016, 6:00 CET to 01.01.2017, 6:00 CET, GRTgaz
Deutschland is tendering one lot, which has the following specifications:
o

Minimum annual amount: The minimum total annual amount to be supplied to
GRTgaz Deutschland is 0 GWh for the entire delivery period.

o

Maximum annual amount: The maximum total annual amount to be supplied
to GRTgaz Deutschland will not exceed 200 GWh for the entire delivery
period.

o

Maximum hourly Quantity: The maximum hourly amount to be supplied to
GRTgaz Deutschland will not exceed 60,000 kWh/h for the entire delivery
period.

o

For further details, please refer to the contract for the supply of fuel gas, which
is attached as Annex 3.

2.4.

Bidders may submit bids for one or more of the lots offered.

2.5.

The gas volumes must be supplied to GRTgaz Deutschland at the VTP NCG.

§ 3
3.

Price offered

The price to be indicated by the bidder in Annex 1 is exclusive of any applicable
value-added tax and other taxes and charges.

§ 4
4.1.

Participation in the tender procedure and bidding

The submission of a binding bid is a precondition for the consideration of the bidder in
the tendering procedure. In order for a bidder to submit a binding bid and to be able
to be included in the list of bidders, the documents specified in Annex 1 must be sent
with the completed and signed bid form to GRTgaz Deutschland by letter, fax or email.

4.2.

Each bidder can bid for one or more lots of Tranches A and/or B. If more than two
bids of a bidder apply to the lots of Tranche A, only the last two bids which are
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received by GRTgaz Deutschland will be considered and, if received simultaneously,
only the lower bids will be taken into account in the award process. If more than one
bid of a bidder applies to Tranche B, then only the last bid which is received by
GRTgaz Deutschland will be considered and, if received simultaneously, only the
lower bid will be taken into account in the award process.
4.3.

Exclusion criteria
GRTgaz Deutschland is entitled to exclude bidders from the award procedure for
good cause. Good cause, in particular, means:
a) Not meeting the required credit criteria,
b) Request/or instigation of insolvency proceedings or similar procedures,
c) False or incorrect information,
d) Non-acceptance of the tender conditions or the fuel gas supply agreement.

§ 5
5.1.

Procurement procedures

GRTgaz Deutschland will consider all bids submitted on time in compliance with this
paragraph 5 for the tender period for the award procedure. The date of receipt by
GRTgaz Deutschland is decisive.

5.2.

Completed applications must be received by GRTgaz Deutschland by letter, fax or email in accordance with paragraph 4.1 by 02.09.2015, 11:00 CET at the latest. Late
or incomplete applications will not be considered. On completion of the bid phase,
GRTgaz Deutschland will select in accordance with paragraph 5.3 the most
economically advantageous bid. If several bidders have offered the same bid price,
the bid received first will be chosen. GRTgaz Deutschland will inform bidders by email as to whether they have won or not by 12:00 CET at the latest on 02.09.2015.
The successful bidder will also be informed by letter.

5.3.

The tender ends with the award of the contract. There is no entitlement to an award.
GRTgaz Deutschland is under no obligation to accept a bid. A bid can be refused for
reason of overriding importance, notably the security of supply. In this case GRTgaz
Deutschland can award only one Tranche to the bidder.

5.4.

With the award of the contract, GRTgaz Deutschland accepts the binding bid of the
bidder and a contract for supply of fuel gas (see Annex 3) will be concluded between
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GRTgaz Deutschland and the successful bidder. GRTgaz Deutschland and the
successful bidder will be required to sign, for documentation purposes, the contract
for the supply of fuel gas in Annex 3, taking into account the binding bid. With the
award, the terms of the contract for the supply of fuel gas in accordance with Annex 3
will be applicable.

§ 6
6.1.

Data processing and confidentiality

GRTgaz Deutschland is entitled to file, store and use data received from the bidder in
the context of the tender and award process under the rules of the data protection
laws.

6.2.

GRTgaz Deutschland and the bidder (collectively the "Parties") must treat the
contents of the tender documents and all the information they have received in
connection with this tender confidentially ("Confidential Information"), except as
provided in paragraph 6.3., and not disclose or make them known to any third party
(and in particular the other bidders) unless the affected party has given prior written
authorisation. The parties agree to use confidential information only for the purpose of
execution of the tender.

6.3.

Each party has the right to disclose confidential information which it has received from
the other party without their written permission:
a) to an affiliated company, provided that it is equally committed to confidentiality;
b) to its representatives, consultants, banks and insurance companies, if and to
the extent that the disclosure is necessary for the proper performance of
contractual obligations and such persons or companies have committed
themselves for their part to the confidential treatment of information because
of their profession or are legally required to maintain secrecy;
c) or to the extent that the confidential information,
-

was already legitimately known to the receiving party of this information
at the time at which it received it from the other party;

-

is already publicly available or becomes available to the public other
than by action or omission of the receiving party or
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-

must be disclosed by a party under a mandatory statutory provision or a
judicial or administrative order or a request by the regulatory authority,
unless the authority contradicts to such disclosure; in which case, the
disclosing party must notify the other party of this immediately.

6.4.

The obligation to maintain confidentiality ends 4 years after the end of the bidding and
award process.

6.5.

§ 6a of the German Energy Industry Act (EnWG) remains unaffected.

§ 7
7.

Early termination of the process

GRTgaz Deutschland is at any time entitled to terminate the tendering and
contracting process prematurely and to refrain from carrying out the assignment. In
this case, all documents of the bidder will be immediately destroyed by GRTgaz
Deutschland.

§ 8

Costs

8.1.

GRTgaz Deutschland will not charge for participation in the tender.

8.2.

The bidder will himself bear all costs incurred in connection with his participation in
the tender and procurement procedures of GRTgaz Deutschland. This also applies in
the case of early termination of the tender by GRTgaz Deutschland in accordance
with paragraph 7 of these Conditions of Tender.

§ 9
9.1.

Deposit

The bidder must for the whole duration of the contract prove that he has sufficient
creditworthiness in the long-term range by a credit rating of at least A- according to
Standard & Poor’s, of A3 according to Moody's and/or of less than 220 points
according to Creditreform or a comparable rating of another rating agency. GRTgaz
Deutschland will review publicly available information about the financial situation of
the bidder.

9.2.

If a sufficient rating cannot be proven or it does not meet the requirements according
to paragraph 9.1 during the contract, the bidder must submit a written bidder
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guarantee to GRTgaz Deutschland. It must be supplied in the format shown in the
form in Annex 2. The guarantor must be either a German bank certified as a customs
and tax guarantor or a bank with headquarters in the Member States of the European
Union and a long-term rating from Standard & Poor’s in the range of A- or from
Moody's of A3. The guarantee certificate will be returned
-

to a bidder who has not received any award under the procedure
immediately after completion of the award process;

-

to a bidder who is successful in the award process once the
requirements of Section 9.1. have been met and demonstrated to GRTgaz
Deutschland.

9.3.

Should the successful bidder or his agents not meet the obligations under the
contract for the supply of fuel gas, GRTgaz Deutschland is entitled to redeem the
guarantee.

§ 10
10.1.

Force Majeure

If GRTgaz Deutschland is prevented by force majeure from the implementation of the
tendering and procurement process, the particular proceedings will be suspended
until these circumstances and their consequences have been eliminated. GRTgaz
Deutschland will do its utmost in such cases to ensure that the relevant procedures
can be resumed as soon as possible.

10.2.

Force majeure is an external, unforeseeable event that cannot be prevented or
cannot be prevented in due time even by applying due diligence and technically and
financially reasonable means. In particular, it includes natural disasters, terrorist
attacks, power failure, failure of telecommunications links, strikes and lockouts, to the
extent that the lockout is legal, or statutory provisions or measures of the
government, courts or authorities (regardless of their legality).

§ 11
11.1.

Liability

For damages resulting from injury to life, limb or health, GRTgaz Deutschland will be
liable under the statutory provisions. GRTgaz Deutschland will only be liable for other

8

damages if they have been caused intentionally or through gross negligence by
GRTgaz Deutschland, a legal representative or vicarious agent or assistant.
11.2.

GRTgaz Deutschland is not liable for damages due to technical problems and/or
errors in software, data processing equipment and data transmission equipment.

§ 12
12.

Applicable Law

These tender conditions are solely subject to the law of the Federal Republic of
Germany, except for the provisions on private international law.

§ 13
13.

Severability

If any provision of these Conditions of Tender or its annexes is or becomes invalid or
unenforceable, this shall not affect the remaining provisions of the agreement and the
annexes.

§ 14

Arbitration

14.1.

All disputes will be settled exclusively and finally by an arbitral tribunal.

14.2.

The arbitral tribunal will consist of three arbitrators, one of whom will chair. The chair
must be qualified to hold the office of judge. The arbitral tribunal is formed by the
party that has instigated the arbitration with a description of the matter in dispute
appointing one arbitrator and inviting the other party to appoint a second arbitrator,
whereupon the two appointed arbitrators select a chair. If a party fails to appoint an
arbitrator within a period of 4 weeks, the party that initiated the arbitration will request
the president of the competent court to propose a second arbitrator. The proposal is
binding on both parties. If the arbitrators have not selected a chair within 4 weeks, a
party may request the president of the competent court to propose a chair. The
proposal is binding on both parties.

14.3.

The place of arbitration will be Berlin. The Court with jurisdiction under § 1062 of the
Code of Civil Procedure is the Court of Appeal in Berlin. In other respects, the
arbitration will be subject to §§ 1025 to 1065 of the Code of Civil Procedure.

14.4.

§ 31 of the German Energy Industry Act (EnWG) remains unaffected.
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§ 15
15.1.

Consent of the Bidder

The above tender conditions together with Annexes 1 to 3 are accepted and
recognised as binding.

15.2.

The bidder mentioned in Annex 1 hereby declares, that

1) the information given in the Annexes and the documents submitted are true and
accurate and reflect the current situation of his company and comply with standard
practice;
2) no insolvency proceedings have been instigated against him, applied for or rejected
for lack of estate;
3) he can provide a safe and reliable supply of natural gas. The bidder/supplier also
declares that he will have and operate the necessary information technology in time
and with adequate availability.

______________________________________________________

Place, Date, Signature, Seal
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Annex 1 to the conditions of tender: Bid sheet for fuel gas
Deadline: 02.09.2015, 11:00
Letter, Fax or E-mail to:
Maryline Ehlermann
Head of Key Account Management
GRTgaz Deutschland GmbH
Zimmerstraße 56 - 10117 Berlin
Tel. 49 (0) 30 19 726 19 04 04-932
Fax 49 (0) 30 19 726 19 04 04-999
maryline.ehlermann@grtgaz-deutschland.de
www.grtgaz-deutschland.de

A.

Master data of the bidder:

Company name (including legal form):
Company address:

Country:
Contact:
Function and department:
Tel:
Fax:
Mobile:
E-mail address:

Important note: We recommend submitting the following documents a) – d)
as early as possible in order to facilitate the examination of completeness of
the documents.

The bid must be accompanied by the following documents:
a)

Commercial register extract
A recent extract from the professional register (in the Federal Republic of
Germany, Commercial Register or Register of Craftsmen; for foreign suppliers
from a Member State of the European Union, documents in accordance with
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Article 46 of Directive 2004/18/EC or of the State in which the supplier is
established).
b) Annual report for the last financial year
Annual report for the last financial year, including a German or English
translation for a company not established in Germany. If the annual report is
available on the Internet, it is sufficient to refer to the website.
c) Creditworthiness
Adequate evidence of creditworthiness under paragraph 9 of the tender
conditions.
d) A signed copy of the conditions of tender and procurement procedures.
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B.

Bid Form

We hereby provide the following legally binding bid/s in accordance with the specific
conditions of GRTgaz Deutschland:
[Important note: Depending on whether the successful bidder has been awarded the
contract for Tranche A and/or B, this Bid sheet for fuel gas will become part of the
contract for the supply of fuel gas (as Annex 1: Bid sheet for fuel gas).]
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1. Tranche A
Contractual quantity
In the context of the following specifications and § 3 of the contract, the contractual volume
to be supplied is
 Minimum monthly volume: The minimum monthly volume to be supplied to GRTgaz
Deutschland must not be less than 3 GWh for the entire delivery period.
 Maximum monthly volume: The maximum monthly volume to be supplied to GRTgaz
Deutschland must not exceed 20 GWh for the entire delivery period.
 Maximum hourly volume: The maximum hourly volume to be supplied to GRTgaz
Deutschland must not exceed 60,000 kWh/h for the entire delivery period.

Tranche A
Delivery period 1 January 2016, 6:00 CET to 1 January 2017, 6:00 CET
Delivery point is the VTP NCG
Lot 1

Lot 2

Fixed Price (€/MWh)1
1

Important note: Net price to be filled in
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2. Tranche B
Contractual quantity
The total annual volume to be supplied to GRTgaz Deutschland is in the context of the
following specifications and § 3 of the contract entirely at the discretion of GRTgaz
Deutschland:
 Minimum annual volume: The minimum total annual volume to be supplied to GRTgaz
Deutschland is 0 GWh for the entire delivery period.
 Maximum annual volume: The maximum total annual volume to be supplied to GRTgaz
Deutschland must not exceed 200 GWh for the entire delivery period.
 Maximum hourly volume: The maximum hourly volume to be supplied to GRTgaz
Deutschland must not exceed 60,000 kWh/h for the entire delivery period.

Tranche B
Delivery period 1 January 2016, 6:00 CET to 1 January 2017, 6:00 CET
Delivery point is the VTP NCG

Price (€/MWh)
Price indexed
The contractual price is:
P(€/MWh) = x * Daily reference price
natural gas NCG1
Whereas x is a factor to be defined by the
bidder

X=

1

Important note: Daily reference price natural gas EEX NCG as published on the website of EEX is
applicable (https://www.eex.com/de/marktdaten/erdgas/spotmarkt/daily-reference-price#!/)
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We agree to this and confirm that the above bid(s) represent(s) a binding bid to conclude a
contract for the supply of fuel gas (see Annex 3) with GRTgaz Deutschland GmbH. The
acceptance of the above bid by GRTgaz Deutschland GmbH will automatically lead to the
conclusion of such a contract. GRTgaz Deutschland GmbH and the bidder will sign the
contract for the supply of fuel gas in a timely manner for documentation purposes.

______________________________________________________

Place, Date, Signature, Seal
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Annex 2 to the Conditions of Tender: Bidder guarantee

On behalf of
_________________________
_________________________
_________________________

- Client -

we

________________________
________________________
________________________
________________________

issue the following

Bidder Guarantee

in favour of

GRTgaz Deutschland GmbH,
Zimmerstraße 56,
D - 10117 Berlin
- Beneficiary -.

We undertake unconditionally and irrevocably to pay the beneficiary an amount of
€ 2,500,000.00 (in words two million five hundred thousand)

on first request within 10 (ten) banking days after receipt of the request of the beneficiary to
pay. The right to file a deposit is excluded.
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After the expiry of the guarantee in accordance with paragraph 9 of the Conditions of Tender,
the beneficiary is required to return the original certificate of guarantee to us immediately.

This guarantee is subject to German law. It is drawn up in both German and English. For any
disputes concerning the interpretation of this guarantee, the German version alone will be
applicable.

______________________________________________________
Place, Date, Signatur, Seal
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Annex 3 to the Conditions of Tender: Contract for the supply of fuel gas

[Important note: Depending on whether the successful bidder has been awarded the
contract for Tranche A and/or B, the Bid Sheet for fuel gas (Annex 1 of the
Conditions of Tender) will become part of this contract for the supply of fuel gas (as
Annex 1: Bid sheet for fuel gas).]

Contract Number:
TRANCHE A AND/OR B

Contract to supply
fuel gas
- hereinafter the "Contract" between

GRTgaz Deutschland GmbH
Zimmerstraße 56
10117 Berlin
- hereinafter "GRTgaz Deutschland" -

and

[Supplier
Address]
- hereinafter the "Supplier" - both below also jointly designated as the "Parties" and individually as a "Party" -
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Preamble
GRTgaz Deutschland, as a network operator in the market area of NetConnect Germany
("NCG") and the transmission system operator of a gas pipeline system between the
German-Czech border near Waidhaus, the Franco-German border near Medelsheim and
the German-Austrian border near Wildenranna and Schwandorf/Rothenstadt (the "MEGAL
pipeline system"), has invited interested parties to bid for supply of gas to cover its
operating needs.
The procedure for selection of the most economically advantageous bid has been
conducted under the terms of the tender and procurement procedures for the purchase of
fuel gas of GRTgaz Deutschland GmbH ("Conditions of Tender") on a transparent, nondiscriminatory and market-oriented basis.
The supplier has been awarded the contract to supply GRTgaz Deutschland with fuel gas
as per the conditions specified in this contract, as he has submitted the economically most
advantageous bid. For documentation purposes, the Parties conclude the following
contract:

§ 1

Definitions

The terms and expressions that are used with initial capital letters in this Contract have the
following meanings or, where appropriate, the meaning given to those terms and
expressions in other sections of this contract, except when the context indicates otherwise:

Allocated volume

Volume actually taken off or delivered resulting from a
matching process at VTP NCG.

Working day:

means a day on which banks are open for general
business in Germany.

Supplier:

means all persons who have been committed by the
supplier or GRTgaz Deutschland within the meaning of §
278 of the German Civil Code.

Natural gas or gas:

means the natural gas supplied in accordance with the
terms and conditions of this contract.
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EURIBOR:

means the percentage reference rate per year for each
period of one month, which is set by the European Central
Bank for interbank transactions in euros and published for
that day.

Holiday:

means Saturdays, Sundays, national holidays in Germany
and any other day on which banks are closed in Germany.

TSO or FNB:

means the transmission system operator at the delivery
point, namely GRTgaz Deutschland.

Gross negligence:

means the deliberate disregard of the care required for
handling traffic which is required of a reasonable and
prudently planning operator ("Reasonable and Prudent
Market Participant") with respect to any obligations under
this Contract by any party or any of its respective officers
or key personnel or their assistants and contractors who
have acted to perform their function.

Delivery point:

is the Virtual Trading Point NCG as agreed in Annex 1.

Delivery day

Means a period beginning at 6.00 (CET) on the one day
and ending at 6.00 (CET) on the following day on which
the delivery of gas takes place.

Delivery period:

The delivery period is the period agreed in Annex 1.

Hour:

represents a unit of time with the duration of 60 minutes at
the start of every full hour.

Affiliated company:

is any company that is connected with the supplier or
GRTgaz Deutschland within the meaning of § 15 of the
German Stock Companies Act.
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Reasonable and prudently means the standard of care which must be applied by a
planning operator:

party in performing their obligations under this contract and
the degree of care, prudence and foresight reasonably and
normally applied by an experienced market participant
which operates under the same or similar circumstances
and conditions in the same commercial area taking due
account of the interests of the other party.

Vicarious agent:

means persons who are committed by the supplier or
GRTgaz Deutschland within the meaning of § 831 of the
German Civil Code.

Contract:

means this contract in its current version, including all
associated paragraphs, annexes and folders.

Contractual price:

means the price of gas at the delivery point during the
delivery period under § 4.

Virtual Trading Point NCG

Daily

reference

natural gas EEX NCG

Abbreviated to VTP NCG.

price The Daily reference price natural gas EEX NCG as
published

on

the

website

of

EEX

is

applicable

(https://www.eex.com/de/marktdaten/erdgas/spotmarkt/dail
y-reference-price#!/)

§ 2

Subject of the contract and Contractual volume
(1) GRTgaz Deutschland buys and collects and the supplier sells and delivers to
GRTgaz Deutschland fuel gas under the provisions of this contract for the delivery
period according to Annex 1.
(2) The Supplier is obliged to reserve the contractual volume according to Annex 1
and in the context of its specifications and to deliver it to the delivery point
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according to the volume notice (§ 3). GRTgaz Deutschland undertakes to collect
and pay for the purchased contractual volume of natural gas to be supplied by the
supplier at the delivery point .

§ 3

Volume notice

(1) The contractual volume to be supplied to GRTgaz Deutschland daily, under the
provisions of § 2, is at the discretion of GRTgaz Deutschland and the supplier will be
notified a month in advance. Further details of the work process should be governed
separately in an operating agreement between the supplier and GRTgaz
Deutschland.
(2) The volume notice contains at least:


The contract number of the fuel gas supply contract;



The NCG balancing group number of GRTgaz Deutschland;



The delivery point;



The validity period;



The hourly volume in kWh.

(3) GRTgaz Deutschland sends the supplier by fax or e-mail by the 25th calendar day of
each month prior to the month of delivery a volume notice of the contractual volume
for each day of the delivery month, unless the parties agree on a deviating provision.

Notified volumes will be specified in kWh/h at 25 °C flat on a daily basis (hourly
energy volume).
(4) GRTgaz Deutschland can alter the monthly volume notice at any time for the entire
current month in total or for individual days. In the event that the altered volume
notice will take effect on the next day, the change notification must be made on the
previous day by 14:00. The volume notice will not be altered intra-daily.
(5) If by the 25th calendar day of the month preceding the delivery month no volume
notice of the contractual volume for each day of the delivery month has been
received, the notified volume is deemed to be the monthly volume notice of the
previous month. The confirmation of each volume notice is made by the nomination at
the delivery point. Paragraph (4) remains unaffected.
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(6) The initial or altered volume notice is sent to the supplier for the attention of the
contact person specified in Annex 2.
(7) The supplier confirms to GRTgaz Deutschland by fax or e-mail the receipt of the initial
or altered volume notice without delay. This confirmation will be sent to the contact
person of GRTgaz Deutschland specified in Annex 2, unless the parties agree on a
deviating provision.
(8) The supplier will provide the quantities of gas at the agreed delivery point (Annex 1).
GRTgaz D takes over the agreed volume of gas. A failure of information technology
does not release the supplier from the obligation to deliver.

§ 4

Contractual price
The contractual price is defined in Annex 1. The contractual price is exclusive of any
applicable value-added tax and other taxes and fees.

§ 5

Transfer of ownership and risk
The risk of loss and property rights and the ownership of the gas to be supplied under
the terms of this contract passes from the supplier to GRTgaz Deutschland with
immediate effect at the moment of delivery to the delivery point.

§ 6

Guarantee
Each party guarantees that it has procured all the necessary arrangements for the
proper fulfilment of their respective obligations under this Contract. Each party
guarantees that it has all the government-mandated, governmental and other
authorisations, licences, permits and approvals that are legally required to comply
with its contractual obligations and that there are no third-party rights that prevent the
parties from fulfilling their contractual obligations.
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§ 7

Invoicing and payment

(1) The allocated hourly volumes are the basis for the monthly invoice in accordance
with the following provisions. On the tenth (10th) calendar day of each month, the
supplier sends GRTgaz Deutschland a monthly invoice for the previous month
("monthly invoice") per e-mail to the address specified in Annex 2.
a.

b.

The invoice for Tranche A for each month M contains:
-

the total price as defined in paragraph 4 (plus VAT)

-

the allocated volume (kwh) per delivery day and during the month.

The invoice for Tranche B for each month M contains:
-

the total price as defined in paragraph 4 (plus VAT)

-

the allocated volume (kwh) per delivery day and the respective daily
reference price natural gas EEX NCG for the delivery day

-

the sum of the allocated volumes (kwh) during the month.

(2) Each monthly invoice is preceded by a monthly report that shows the allocated
volumes for each day of the month and is sent by the supplier by the third (3rd)
working day of the month, as certified by GRTgaz Deutschland.
(3) GRTgaz Deutschland makes the payment to the supplier in accordance with the
above paragraph (1) on the account notified of the supplier to GRTgaz Deutschland
under paragraph (8) by the 24th calendar day of the month for the previous month
("Expiration Date"). In the event that the due date falls on a holiday, the due date is
the next working day.
(4) Any payments under this contract will be made by the paying party in Euro or in the
currency valid in the Federal Republic of Germany on the due date. Payments will be
made by direct bank transfer or similar immediate transfer by the due date to the
bank and in favour of the corresponding bank account of the supplier specified in
paragraph (8).
(5) In the event that the payment is not made on the due date ("Late Payment"), the
supplier or GRTgaz Deutschland without prejudice to any further claims have the
right to charge interest at a rate of three (3) percentage points above one (1) month
EURIBOR of the due date from the due date to the date of actual payment.
(6) In the event that a party in good faith disputes the accuracy of an invoice, it must
submit on or before the due date a written statement of the reason for the dispute
and pay the undisputed amount invoiced no later than the due date. The parties are
required to agree amicably on the disputed amount as soon as possible. In the event
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that it turns out ultimately that any retained disputed amount has become due and
unless otherwise agreed by the parties, the retained amount is paid without delay
along with the interest payable on the amount of interest from the relevant due date
until the date of actual payment, which is based on a rate of three (3) percent above
one (1) month EURIBOR on the due date.
(7) For information regarding billing and payment please consult the contacts of GRTgaz
Deutschland and the supplier specified in Annex 2.
(8) Payments will be made to the bank account designated in Annex 2:

§ 8

Force Majeure

(1) In the event that a party cannot meet some or all of its obligations due to an event of
force majeure under paragraphs (2) this party is exempted from fulfilling its
contractual obligations for the duration of this event and to the extent that this force
majeure event interferes with it in the fulfilment of its obligations. The other party is
exempted from their respective obligations to the extent and as long as said first
party is prevented from fulfilling its obligations due to force majeure.
(2) Force Majeure means any event or any facts which are unpredictable and outside
the control of the party concerned (the "Affected Party"), which they could not avoid
or overcome, on the basis that this party has acted or is acting as a Reasonable and
Prudently Planning Operator, which have as their result or cause the incapacity or
delay of the affected party to fulfil its obligations arising out of this contract.
Insolvency, irrespective of its origin, will not count as a force majeure event. Without
limiting the generality of the foregoing, events of force majeure include, in particular,
natural disasters, war, labour disputes, acts of sovereignty by governments and other
institutions (regardless of their legality), breach or failure of any facilities or
equipment which can be used directly to fulfil this contract, in particular the transport
network immediately above or below the delivery point for both parties.
(3) The party that cannot meet its obligations must inform the other party without delay
about the conditions preventing it from the performance of its obligations and must
make all commercially reasonable efforts to mitigate and eliminate as rapidly as
possible the effects of Force Majeure.
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§ 9

Replacement

(1) If the supplier or a third party authorised by it fail to meet obligations resulting from
this contract for reasons for which the supplier or the authorised third party are
responsible, GRTgaz Deutschland will be entitled to invoice the supplier for the total
expenses for any gas replacement that may be necessary as a result.
(2) § 10 is not affected by this. However, payments under this paragraph will be credited.

§ 10 Liability
(1) Except for the provisions of paragraph (2) and § 7 (Late Payment), the liability of the
parties under or in connection with this Contract is limited to liability for gross
negligence and intentional misconduct.
(2) Nothing in this Contract causes the exclusion or limitation of liability of any party for
personal injury or death resulting from gross negligence or intentional misconduct of
that party and any of its officers, support personnel and contractors.

§ 11 Term and Termination
(1) This contract is valid for the period defined in Annex 1.
(2) A party has the right to terminate the contract for good cause without notice on an
extraordinary basis ("Early Termination"). A good cause arises especially if one
party breaches a material obligation under this Contract or the Federal Agency
imposes for GRTgaz Deutschland binding rules regarding fuel gas procurement or if
the assets of the supplier have been subject to an admissible application for the
opening of insolvency proceedings.
(3) The notice must be given in writing.
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§ 12 Assignment
Either party may only with the prior written consent of the other party assign its rights
and/or obligations under this contract to a third party. This consent will not be
unreasonably withheld.

§ 13 Invalidity of provisions
(1) If any provision of this Contract or its annexes is or become invalid or unenforceable,
the contract and the annexes will remain unaffected in other respects.
(2) The contracting parties undertake to replace the invalid or unenforceable provision in
a suitable procedure by other provisions, with as similar as possible economic result.
This applies correspondingly to loopholes.

§ 14 Confidentiality
(1) This Contract and all information provided under it are confidential, unless such
information is already publicly available for some other reason as a result of a wrongful
act of the party who has received such information ("Confidential Information"). For
clarity, all information and documents about the MEGAL pipeline system or any related
documents obtained prior to and during the contractual relations and the fulfilment of the
contract constitute Confidential Information.
(2) Both parties undertake to treat such Confidential Information as confidential and pass it
on to any third party only with the prior written consent of the other party.
(3) Each party has the right to disclose confidential information which it has received from
the other party, without its written permission:
a) to an affiliated company, provided that it is equally committed to confidentiality;
b) to its representatives, consultants, banks and insurance companies, if and to
the extent that disclosure is necessary for the proper performance of
contractual obligations and such persons or companies have committed
themselves before to the confidential treatment of the information because of
their profession or are legally required to maintain secrecy;
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c) or to the extent that this confidential information;
a. is already known legitimately to the receiving party of this information at
the time at which it was received from the other party;
b. is already publicly available or accessible to the public other than by action
or omission of the receiving party or
c. must be disclosed by a party under a mandatory statutory provision or a
judicial or administrative order or a request of the regulatory authority,
unless the authority contradicts such disclosure; in which case the
disclosing party must notify the other party of this without delay.
(4) If information has been made available to any third party under paragraph (2), as a
precondition for such disclosure adequate security measures must be taken to prevent
that third party from making this information further available without the written consent
of the parties and using this information for any purpose other than the one for which this
information has been made available.
(5) The obligation to maintain confidentiality ends 4 years after the end of the contract.
(6) § 6a of the Energy Act remains unaffected.

§ 15 Governing Law and Arbitration
(1) This Contract will be governed by and construed in accordance with the substantive laws
of the Federal Republic of Germany, excluding any application of the "United Nations
Convention on Contracts for the International Sale of Goods" of 11 April 1980 (CISG).
(2) Any dispute arising out of or in connection with this Contract, in particular disputes
concerning the provisions, validity, effectiveness, interpretation and performance of this
contract, will be finally settled by arbitration in Berlin in accordance with the Conciliation
and Arbitration Rules of the German Institution of Arbitration e.V. (DIS) without recourse
to the ordinary courts.
(3) The arbitral tribunal will consist of three arbitrators, one of whom will chair it. The chair
must be qualified to hold the office of judge. The arbitral tribunal is formed by the party
that has taken the matter in dispute to arbitration appointing one arbitrator and asking the
other party to designate a second arbitrator, whereupon the two appointed arbitrators
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select a chair. If a party fails to appoint an arbitrator within a period of 4 weeks, the party
that initiated the arbitration will request the president of the Higher Regional Court in
Berlin to propose a second arbitrator. The proposal is binding on both parties. If the
arbitrators have not selected the chair within 4 weeks, a party may request the President
of the Higher Regional Court in Berlin to propose a chair. The proposal is binding on both
parties.
(4) The responsible Court under § 1062 of the Civil Procedure is the Court of Appeal in
Berlin. In other respects, the arbitration will be subject to §§ 1025 to 1065 of the Code of
Civil Procedure.
(5) § 31 of the Energy Act remains unaffected.

§ 16 Notices and Announcements
Unless otherwise stipulated in this Contract, all notices, statements or invoices that are
sent from one party to the other must be made in writing by letter or fax. As far as the
other party agrees, the transmission of statements, volume notices or other messages
by electronic communications and data transmission (e-mail) is permitted.
Written notices, statements and invoices are considered to be delivered and effective:
(i) if delivered by hand, on the working day or on the first working day following the
date of delivery, if they are delivered on a public holiday;
(ii) if sent by express mail, on the second business day after the date of mailing, or if
they are sent from one country to another, on the fifth working day after the date of
mailing;
(iii) if they are created by fax transmission and there is a valid transmission report
confirming the proper receipt, on the date of transfer if the transfer took place before
17:00 (time of recipient) on a working or otherwise at 09:00 (time of recipient) on the
first working day after the transfer.

§ 17 Economic clause
(1) If during the term of this contract unforeseen circumstances arise which could have
significant economic, technical and legal implications for the contract that were not,
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however, envisaged or at the time of execution of the contract could not be considered,
the parties may apply for a change of the contract to the extent that it would be
unreasonable for the requesting party to perform or fulfil a specific provision of this
Contract.
(2) The application will contain a justification with a proposal for an amendment of the
contract.
(3) The application for amendment must be submitted to the other party within a reasonable
time from the date on which the requesting Party is informed of the relevant fact and its
impact on the performance of the contract. The parties will then consult with each other to
carry out the modification of the contract on a fair basis.

§ 18 Written form
Any additions, changes or supplements to this contract must be in writing and will require
the signature of both parties. The written form requirement also applies to changes to
this written form clause.

§ 19 Language
If the contract is drawn up in English, the German version is decisive in the event of
conflict.

§ 20 Annexes
Annexes 1 to 2 to this Contract are part of it.

This Contract has been duly signed in two original copies, one for GRTgaz Deutschland and
one for the supplier.
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GRTgaz Deutschland GmbH

Supplier

Berlin, on

Location, on
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Annex 1 to the Contract for the supply of fuel gas: Bid sheet for fuel gas
(Copy of Annex 1 to the conditions of tender: Bid sheet for fuel gas
provided by the supplier)
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Annex 2 to the Contract for supply of fuel gas: Contacts and bank
account

1. On § 3 paragraph (6) of the Contract
The volume notice will be sent to the supplier by GRTgaz Deutschland the following
contact:
Name:
E-mail:
Fax:
2. On § 3 paragraph (7) of the Contract
The confirmation of the volume notice will be sent by the supplier by fax or e-mail to the
following contact of GRTgaz Deutschland:
Mr. Nikolaj Kotiasvili
GRTgaz Deutschland GmbH
Zimmerstrasse 56
10117 Berlin
Germany
Tel. +49 30 72 61 90 49 46
Fax: 49 30 72 61 90 49 90
E-mail: fuelgas@grtgaz-deutschland.de
3. On § 7 paragraph (1) of the Contract
The monthly invoice will be sent by the supplier to GRTgaz Deutschland by e-mail to the
following address:
invoice@grtgaz-deutschland.de
4. On § 7 paragraph (7) of the Contract
Information regarding billing and payment at GRTgaz Deutschland is available from the
following contact:
Dr. Bernd Rachlitz
GRTgaz Deutschland GmbH
Zimmerstraße 56
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10117 Berlin
Germany
Tel: 49-30-72 61 90 49 17
Fax: 49-30-72 61 90 49 99
Bernd.Rachlitz@grtgaz-deutschland.de
For information regarding billing and payment from the supplier the following contact will
be available:
XXX

5. On § 7 paragraph (8) of the Contract
Payments will be made by the respective debtor by transfer to the bank account indicated
below:

Supplier
XXX
GRTgaz Deutschland
XXX
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